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THE CASE OF THE "APPAM" AND THE LAW 
OF NATIONS' 

At the time when the Emden and all other German ships had ended 
their careers on the high seas, and England thought herself safe from 
the inroads of German cruisers on the ocean, about the middle of Janu- 
ary, 1916, the Liverpool liner Appam disappeared on a voyage from 
Dakar, West Africa, to Plymouth, England. This ship had left its 
port of departure on January 11th and was expected in Plymouth the 
21st of that month. After four days, wireless communication with 
the vessel ceased suddenly, and as nothing was heard of the ship during 
the following days, it was given up for lost. It was admitted that it 
had either gone down in a severe storm which had been raging on the 
West African coast, or had been sunk by a German submarine which 
had extended its radius of action. These assumptions were confirmed 
by the British steamer Tregantle, which on the 16th of January passed 
a damaged life-boat having on its stern the name Appam. The risks 
on the Appam rose to 75% in London, and no hopes were had as to 
the fate of the passengers, among whom were the Governor of the 
British colony of Sierra Leone and his wife. 

On the first of February, 1916, a ship entered the harbor of Norfolk, 
Virginia, which flew from its masthead the German battle flag. It 
was the Appam, now a German prize with a German prize crew on 
board. A German auxiliary cruiser, the Moewe, disguised as a tramp 
liner, sailed through the North Sea and on the very lanes of travel of 
English ships until she reached the high seas, where, unknown to the 
enemy, she preyed upon British merchant ships. Six larger vessels 
had been taken near the northwest African coast between the 11th 
and 13th of January, when the Appam appeared on the 15th of that 
month. The Moewe, disguised as a tramp, approached the British 
vessel, and when within range, the German battle flag rose on the 
Moewe, and the guns stood in position. The Appam, which possessed 

1 Translated from the German by Carlyle Reginald Barnett, of New York City. 
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only one three-inch gun, soon surrendered. The Moewe placed 138 
people whom she had taken off destroyed prizes, as well as a prize 
crew of 22 men under the command of Lieutenant Berg, on board the 
Appam, and with these and 20 other Germans who had been captured 
in Africa and were being taken to detention camps in England, the 
Appam was taken across the Atlantic Ocean, a voyage of 3400 miles, 
without being seen by the British cruisers engaged in patrolling the 
Atlantic coast of the United States. Thus, on February first, the 
Appam, under the guidance of 42 Germans, with some 400 English- 
men, sailed into Norfolk harbor, flying the German flag. 

The case of the Appam attracted notice not only because of the un- 
heard of boldness which caused this British ship to be taken as a German 
prize into an American harbor, but also because of the complicated 
legal questions which stamped this as one of the most remarkable 
cases of international law. The matter became more involved because 
of the efforts of the British Government and the former English owners 
to regain possession of the Appam. The British Government sought 
to attain its end through diplomatic channels and asked, through its 
Ambassador at Washington, that the American Government should 
free the ship, return the Appam to England, and intern the German 
prize crew on the basis of Article 21 of the XIII Hague Convention of 
1907. The former English owners, the Elder Dempster Company, 
Ltd., and the parent line of this company, the British and African 
Steam Navigation Company of London, instituted legal proceedings, and 
a libel was filed in the United States District Court at Norfolk, Va. 2 

Without entering into any criticism of the conduct of the American 
Government in regard to the British diplomatic action, or of the District 
Court on the commencement of legal proceedings in regard to the 
Appam, an objective consideration of the case assumes various aspects, 
which will be discussed in detail in the following pages. 

i 

As is well known, efforts have been made in recent times to improve 

the existing chaotic conditions of international public maritime law 

2 Since this article was written, this case has been decided by the Supreme 
Court of the United States, which has ordered the Appam returned to her British 
owners. The decision is printed infra, p. 443. — Ed. 
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which boasts of but very few generally recognized rules. To this end, 
a series of legal rules in more or less codified form were agreed upon at 
the Hague Peace Conferences of 1899 and 1907, the last in particular, 
and at the London Naval Conference of 1908-9. If these had been 
recognized and obeyed in place of the former imperfect body of mari- 
time law, they would have made a most important series of legal prin- 
ciples covering the law of the sea. These agreements, however, as 
between sovereign states, do not become valid and binding by a majority 
vote of the conferences, but are only valid as to those states which 
submit to them by means of an international declaration with the 
Netherlands as "Trustee" for the Hague Conventions, and with Great 
Britain as "Trustee" for the London Naval Convention, and only then 
when all belligerent nations are parties to the compact. The XIII 
Convention of the Second Hague Conference of October 18, 1907, 
contains the following in Articles 28-30, in reference to the rights of 
neutrals in case of a naval war: The stipulations of this agreement are 
to hold good only as to the parties thereto and then only finds acceptance 
if all the Powers engaged in war are parties to it, and that ratifications 
of the same are deposited with the Government of the Netherlands at 
the Hague; and Powers that have not signed the agreement can accede 
to the same by official notice to the Government of the Netherlands 
with a declaration of accession annexed to the same. 

As is well known, the English Government had not up to the be- 
ginning of the present war ratified the provisions of the London Naval 
Convention which gathered at the call of the British Government, so 
that as far as this war is concerned, they are not applicable. Also by 
a later, though only a partial ratification, and then not in the proper 
form, England could not obtain international recognition of the 
Declaration of London in the face of Article 65, which stated that the 
provisions of the Declaration must be treated as a whole and could 
not be accepted in parts. The XIII Convention of the Second Hague 
Conference has not, on the other hand, ever been ratified or in any 
other way been recognized by the British Government. England has 
not accepted this convention, because there must first be a change in 
English municipal law in order to bring it in accord with these inter- 
national principles. But when the House of Lords rejected the Lon- 
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don Declaration which had been confirmed by the Commons, it 
became apparent that Great Britain did not desire to embark on a 
course of international legislation, but rather to regard international 
questions solely from an English point of view. The failure of the 
American proposal made at the beginning of the war for a general 
recognition of the London Declaration so that maritime law should 
have a definite status during the progress of the war, may be ascribed 
to the same reason. 

In so far as rules are concerned, those contained in the declaration 
and convention referred to can only be recognized as rules of law to 
he degree that they were looked upon as such previous to the inception 
of the said declaration and convention. As far as the Appam case is 
concerned, only a very few of those provisions are recognized interna- 
tionally. On the contrary, one finds almost everywhere opposing 
principles of national law and particularly international law, especially, 
the divergent views of the Anglo-American and Continental European 
systems. The Anglo-American conception is peculiar in that it is 
inclined to take its version as the standard and have the other nations 
recognize such as the true rule. 

The claim of the British Government on the United States in regard 
to the Appam case is founded on the position of the latter as a neutral 
and its duties as such toward prizes of war taken into American harbors. 
The XIII Convention of the Second Hague Conference contains detailed 
provisions in Articles 21-26 for such a case, but, as has been shown 
above, these can only be regarded as proposals de lege ferenda. These 
interesting questions have not been touched upon in the Declaration of 
London, and as the mentioned regulations of the Hague Convention 
have been rejected as rules of international law, it is unnecessary to 
discuss here how far these intended general provisions take precedence 
or make way for particular international law, as they are only to be 
considered as valid if agreed upon between individual nations. 

There was no generally recognized law of prize in international law. 
The treaty between the United States and Germany made provision 
for this discrepancy. According to international law, a neutral nation 
could either permit a warship to bring her prizes into port or refuse 
admittance. In the absence of an express prohibition, permission to 
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enter was implied. 3 Once in the harbor, a neutral state could limit 
the stay of such warships and prizes. Failure to set a time limit implied 
a right of indefinite asylum. Private vessels of belligerent ownership 
could remain any length of time in neutral ports, but it became custom- 
ary to place a limitation on warships, although such procedure was not 
generally recognized. This time limit could be modified or completely 
disregarded by treaties between individual states. In sUch treaties, 
which were quite numerous in the eighteenth century, the high contract- 
ing parties mutually promised each other not only to receive into their 
ports prizes of the other, but also to refuse such a right to enemies of 
the several parties to the agreement. 

This took place in the Franco-American Treaty of 1778 (Art. 19), 4 
to be considered hereafter. On the other hand, the time limit set on 
reception took its inception from the limitation placed on prizes taken 
into port by privateers which, according to the French law, in case of 
distress at sea or evasion of one's enemy, was limited to 24 hours. 5 

Similar treatment was accorded a prize either when entering a 
neutral harbor in charge of a prize crew or accompanied by a warship. 
In the latter case the regulations for the stay of prizes were also applied 
to the escorting warship. Both were, therefore, placed on the same 
footing. It is quite apparent that this question and the course of 
conduct in the individual case depended entirely upon the presence of 
the prize. Westlake gives as a reason for the irregular treatment of 
prizes and warships, that conflicts on board the prize between the prize 
crew and the crew of the ship and, in the case where the ship was taken 
into port by a warship, fear of a conflict between the two ships, entitled 
a neutral country to refuse entrance of prizes to its harbors. 

The continued possession of prizes, while in a neutral harbor, also 
implied the use of force over the captured crew. The neutral state, 
according to prevailing legal conceptions, could not interfere with this 
possession without placing itself in opposition to the principle of the 

3 Wheaton, Elements of International Law, 2d ed. by Lawrence, p. 726; Hall, 
A Treatise on International Law, 5th ed., p. 985. 

4 Wehberg, Seekriegsrecht, Handbuch des Volkerrechts, Vol. 4, p. 441; Moore, 
Digest, Vol. 5, sec. 821, p. 588; Wheaton, Elements, pp. 490 (note 165), 711. 

5 Westlake, International Law, Part 2, p. 214. 
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exterritoriality of prizes, and the use of force between warring Powers 
could not, on theory, be permitted in neutral waters. 6 

Perhaps the maritime rule of 24 hours for warships getting the 
start of other warships upon departure from a harbor was derived from 
the 24-hour rule for prizes, namely, that a certain time must elapse be- 
fore a belligerent warship might leave a neutral port to pursue another 
belligerent warship which had previously left the same port. How- 
ever, there has been no unanimity of opinion reached on this even to 
the present time. The Continental, and, in particular, the old French 
principles of law were directly opposed to the English rules on the 
question. 

According to the French law, a neutral Power had the right to 
allow the warships of a nation engaged in war to remain an unlimited 
time within its harbors, a rule which France adhered to constantly. 7 
This is evident from her conduct in the Russo-Japanese War. The 
Russian fleet, which had no prizes, was not limited as to any time 
while in French ports. Therefore, the French law remained as before, 
setting a time limit of 24 hours only on warships accompanied by 
prizes; the stay of warships without prizes was not limited to any 
prescribed period. 

In opposition to this there prevailed, according to the English 
principle, a limitation on departure of twenty-four hours for warships 
of Powers at war. This rule was applied by England toward Russia 
in the Russo-Japanese War, in direct opposition to the conduct of France 
on the matter. 

Warships with prizes, as likewise prizes alone, were, according to 
this principle, refused admittance to neutral harbors, except in the case 
of distress at sea. 8 Spain and Brazil followed the English rule, whereas 
Italy, the Netherlands, Belgium, Denmark and Japan favored the 
French rule. 9 Therefore there could be no question at the Hague 
Conferences of a universal principle of international law as regards the 
stay of warships or prizes, with or without escort, in harbors of neutral 
nations. The overwhelming rule, however, and in fact the representa- 
tive American principle, was that in case of no prohibition warships 

6 Westlake, International Law, Part 2, pp. 213-214. 
' Ibid., p. 213. 8 Ibid., p. 214. » Ibid., p. 214. 
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could send their prizes to neutral ports. This became the legal 
American rule in the Bergen Prize Cases with Denmark in which 
Mr. Wheaton in 1843 said, in a note to the Secretary of State: 

If then there was an express prohibition in this case, and if there was no 
treaty existing between Denmark and Great Britain by which the 
former was bound to refuse to the enemies of the latter these privileges 
(and I suppose there was no such prohibition or treaty), then the 
American cruisers had an unquestionable right to send their prizes into 
Danish ports. . . . When once arrived there, the neutral government 
of Denmark was bound to respect the military right of possession, 
lawfully acquired in war by the captors on the high seas and continued 
in the neutral port into which the prize was brought. 10 

As is seen, Wheaton made no distinction whether the warship 
brought the prize into a neutral port or whether the prize was brought 
to a neutral port manned by a prize crew from the captor vessel. Like- 
wise, he considers the application to this case of the Franco-American 
treaty of 1778 which in Article 19 uses the expression "carry into the 
ports," and he declares that France thereby obtained the following 
rights against America: (1) Admission for her prizes and privateers 
(exclusively); (2) admission for her public vessels of war into our 
ports, in case of stress of weather to refresh, victual, repair (not exclu- 
sively). 11 

The prize, as such, is to be granted admittance and the manner in 
which she is carried into port depends solely on the military discretion 
of the captor. The right of admission is different for prizes and for 
warships. Attorney General Cushing, in an opinion rendered in 1855, 
declared that the right of asylum is presumed where it has not been 
previously denied. 12 

In the case of the Schooner Exchange (1812), in which the principle 
of exterritoriality of foreign warships was first given general recognition 
in the United States, Chief Justice Marshall said: 

In the absence of any prohibition, the ports of a friendly nation are 
considered as open to the public ships of all Powers with whom it is at 
peace, and they are supposed to enter such ports and to remain in them 
while allowed to remain, under the protection of the government of 
the place. 13 

10 Moore, Vol. 7, sec. 1314, pp. 982-983. " Ibid., pp. 982-983. 

12 Ibid., p. 985. a Moore, Vol. 2, Sec. 254, p. 576. 
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The literature on the subject of prizes was not unanimous. On one 
hand it allowed complete unlimited stay; while on the other hand, 
admittance was only to be had in case of distress at sea. Even the 
members of the Institute of International Law have uttered the most 
diversified opinions in regard to this matter. 14 

In so far as it is a question of the present state of the law, it may 
be said that, according to the general conception of writers, in the 
absence of positive prohibition, warships and their prizes have the right 
to enter neutral ports and there find shelter and asylum. 16 Although 
a neutral must treat all belligerents impartially during the continuance 
of such a prohibition, it is deemed permissible to grant a nation by a 
treaty made previous to a war the right of asylum in a neutral port, 
and in the same way a treaty may be concluded to deny such a right 
to whatever nation might be at war with one of the contracting parties. 16 
Such a different treatment of belligerents, in regard to the bringing in 
of prizes, was provided in Art. 19 of the treaty of 1778 between France 
and America, as has already been mentioned. 17 

In short, during the period between the seventeenth and nineteenth 
centuries, all disadvantages and restraints attending the entrance of 
prizes into neutral ports were applied to warships accompanying these 
prizes. The first and decisive feature was the presence of the prize 
which, if granted little or no period of stay in port, communicated 
similar limitations to warships which accompanied such prizes. 

14 Wehberg, ibid., p. 441; Annuaire de I'Institut, Vol. XXIII, pp. 86, 87, 136, 
143, 148, 156, 166 ff.; Wheaton, pp. 725-726, note 1 on p. 726. 

16 Hall, p. 642; Wheaton, p. 197; "If, for reasons of state, the ports of a nation 
generally, or any particular ports, be closed against vessels of war generally, or 
against the vessels of any particular nation, notice is usually given of such determina- 
tion. If there be no prohibition, the ports of a friendly nation are considered as 
open to the public ships of all powers with whom it is at peace, and they are sup- 
posed to enter such ports, and to remain in them while allowed to remain, under 
the protection of the government of the place. If there be no treaty applicable 
to the case, and the -sovereign from motives deemed adequate by himself permits 
his ports to remain open to the public ships of friendly Powers, the conclusion seems 
irresistible that they enter by his assent. And if they enter by his assent neces- 
sarily implied, no just reason is perceived for distinguishing their case from that 
of vessels which enter by express assent." See Vattel, Droit des Gens, liv. IV, 
ch. 7 sec. 12. 16 Wheaton, p. 726. 

17 Wheaton, p. 490 (note 165), 711; Moore, Vol. V, sec. 821, p. 588. 
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As the right of neutral states to refuse entrance to their harbors 
to prizes of belligerents, whether accompanied by warships or not, was 
recognized if there was no treaty holding the contrary between the 
parties, it became necessary for each state, in order to secure the right 
of asylum in foreign states, as well as the exclusion of those of a possible 
enemy, to enter into a treaty to that effect similar to the treaty between 
France and America of 1778. Accordingly, all international treaties 
of that time with reference to rights on the high seas contain an agree- 
ment in regard to the bringing in of prizes, and partly as an exclusive 
privilege, as in the exclusion of the future opponent in the Franco- 
American Treaty of 1778, partly as a simple privilege, as in the 
Prussian-American Treaty of 1799. Certain definite provisions of this 
convention are embodied in the later treaty of May 1, 1828, and bind 
both the German Empire and the United States. The stipulations of 
both the French and Prussian treaties are in other respects, as we 
shall see, similar, even to the veiy phrasing of the two. 

The right to take the prize into harbor manned by a prize crew was 
comprehended under the right to take such a prize into a neutral har- 
bor, as it was entirely within the power of the captor to decide according 
to military necessities whether he should send the prize in in charge of 
a prize crew or convoy it himself, and it was understood that the decision 
of this purely military question was entirely out of the sphere of the 
neutral state into whose harbor the prize was to be brought. 

The general opinion which Wheaton, as already mentioned, con- 
sidered undisputed was that prizes could be taken in by a prize crew 
and need not be accompanied by the warship. This opinion the Ameri- 
can Government acted upon in instructions to its warships in its last 
great naval war with England in 1812. All enemy prizes, except in 
extraordinary cases, were ordered to be destroyed and were not to 
be sent to a friendly port, for the reason that the delegation of a prize 
crew to take the prize into a harbor would decrease the fighting force of 
the captor and thus weaken the offensive and defensive strength against 
the enemy, and because the destruction of the enemy's commerce 
to the greatest extent possible was the object of naval warfare. 18 

18 Hall, p. 475: "Therefore, unless your prizes should be very valuable and 
near a. friendly port, it will be imprudent and worse than useless to attempt to send 
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In instructions of June 5, 1813, to Lieutenant Allen of the Argus, it 
was stated: 

Indeed, in the present state of the enemy's force, there are very- 
few cases that would justify the manning of a prize, because the chances 
of reaching a safe port are infinitely against the attempt, and the weaken- 
ing of the crew of the Argus might expose you to an unequal contest 
with the enemy. 19 

In instructions of the 19th of September, 1813, to Captain Charles 
Stewart of the Constitution, it was declared: 

The destruction of the commerce of the enemy is the main object. . . . 
Therefore, unless your prizes shall be very valuable and near a friendly 
port, it will be imprudent and worse than useless to attempt to send 
them in. . . . The crew and safety of the ship under your command 
would be diminished and endangered ... by hazarding a battle after 
the reduction of your officers and crew by manning prizes.™ 

In instructions to Commander George Parker of the Siren of De- 
cember 8, 1813, it was stated: 

A single cruiser, if ever so successful, can man but a few prizes, and 
every prize is a serious diminution of her own force, but a single cruiser, 
destroying every captured vessel, has the capacity of continuing in her 
full vigor her destructive power so long as her provisions and stores 
can be replenished. . . . Thus has a single ship upon the destructive 
plan, the power perhaps of twenty, acting upon pecuniary views alone; 
and thus must the employment of our small forces in some degree com- 
pensate for the great inequality compared with that of the enemy. 21 

Similar instructions were given to other commanders on December 
22, 1813, January 6, February 26, March 3, and November 30, 
1814. 22 " 23 The result of these general instructions was the destruction 
of more than 74 British merchant ships. 24 

The English law (Art. 303 Naval Prize Law), as well as the American 
law (Art. 50 Naval Code), unanimously justify the destruction of an 
enemy prize if the captor warship is not in a position to place a prize 
crew on board to bring her into port for adjudication. 26 Also French 

them in. A single cruiser, if ever so successful, can man but few prizes, and every 
prize is a serious diminution of her force. ..." 

" Moore, Vol. 7, sec. 1212, p. 516. 20 Ibid., p. 516. 

« Ibid., p. 517. » Ibid., p. 517. a Ibid., pp. 516-517. 

** Hall, p. 475. 2S Wehberg, p. 398. 
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and English legal practice, although not permitting the general destruc- 
tion of enemy shipping, considers such destruction as proper, if placing 
a prize crew on board the captured ship to take her into port would so 
weaken the captor vessel that its further operations in the course of 
duty would be hindered, 26 and also if the captor ship itself could not 
convey the prize to port. Lord Stowell says in the case of the Felicity : 

The captors fully justify themselves to the law of their own country 
which prescribes the bringing in, by showing that the immediate service 
in which they were engaged, that of watching the enemy's ship of 
war, the President, with intent to encounter her, though of inferior 
force, would not permit them to part with any of their own crew to carry 
her into a British port. Under this collision of duties nothing was left 
but to destroy her, for they could not, consistently with their general 
duty to their own country, or indeed its express injunctions, permit 
enemy's property to sail away unmolested. If impossible to bring in, 
their next duty is to destroy enemy's property. (2 Dodson, 383.) 27 

This position, which clearly maintains that the captor cannot be 
required to delegate a prize crew to take the prize into a home port, 
is especially worthy of note, because in describing the manner of taking 
a prize in, the English expression is the same as the one used in the 
aforementioned Franco-American and Prussian-American treaties, 
namely, the word "carry." 

Before discussing the last mentioned treaty, it must be said that 
its provisions do not clash with any of the neutrality proclamations of 
the United States, from which one can indirectly imply the recognition 
of the binding force of the contents of the treaty by the Government 
of the United States. During the last 50 years there have been the 
neutrality proclamation of President Grant of October 8, 1870, at the 
time of the Franco-Prussian War, 28 the neutrality proclamation of 
President Roosevelt of February 11, 1904, at the outbreak of the Russo- 
Japanese War; 29 and the neutrality proclamation of President Wilson 
of August 5, 1914, at the beginning of the present war. 30 In all these 
proclamations there are similar announcements which permit the 

26 Hall, p. 476, note 1. 

27 Hall, p. 476, note 1; Roscoe, Reports of Prize Cases from 1745 to 1859, 
Vol. II, pp. 235-6. 

28 Moore, Vol. 7, sec. 1315, pp. 987-989. M Ibid., p. 989. 

30 Stockton, Outlines of International Law (1914), Appendix V, pp. 598-601. 
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stay in neutral ports of belligerents' warships for a period not to exceed 
twenty-four hours. No prohibition of the bringing in of prizes alone, 
or under convoy, is mentioned in any of these proclamations. From 
the above statements and from the past conduct of the United States, 
this seems to imply that this country is not opposed to the bringing in 
of prizes into American ports and that the provisions of the Prussian- 
American Treaty of 1799, in so far as they are reenacted in the treaty 
of 1828, are still binding on both nations. 

That this first treaty between Prussia and America is now binding 
upon the German Empire, as the successor of Prussia, and upon the 
United States, is generally acknowledged. This recognition was 
repeatedly expressed by the participating parties to the treaty. On 
the outbreak of the American Civil War the Prussian Minister of 
Commerce issued, on August 16, 1861, to the Chambers of Commerce 
of Prussia, a circular letter, in which it was clearly announced that 
this treaty was still binding on the parties. 31 During the Franco- 
Prussian War the American Government made reference to certain 
protectory provisions for American shipping in the treaty of 1799 and 
of 1828 with Prussia and the newly founded German Empire. In 
answer Count Bismarck, the Chancellor of the new empire, by a tele- 
gram of February 9, 1871, recognized these provisions of the treaty as 
binding and subsisting between the American Government and the 
German Empire. 32 The validity of the treaty in regard to the German 
Empire as the successor of Prussia was later officially recognized both 
on the part of Germany and the United States. The United States 
had this treaty included among those compiled and printed as official 
documents in the collection known as "Compilation of Treaties in 
Force." Germany, through the Chancellor, at a session of the Reichs- 
tag of February 11, 1899, gave express recognition to the treaty. 33 

The Treaty of 1828 declares (Art. XII) that Article 12 of the Treaty 
of 1785, famous as the treaty of amity and commerce concluded with 
Frederick the Great, as well as Articles 13-24 of the Treaty of 1799, 

31 Niemeyer, Internationales Seekriegsrecht, Part II, Urkundbuch zum Seekriegs- 
recht, Vol. I, p. 22. 

32 Moore, Vol. 7, sec. 1198, pp. 498-499; Niemeyer, op. eit. 

33 Niemeyer, p. 22. 
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with the exception of the last phrase of Article 19, should be reenacted 
in so far as no conflicting treaties had been concluded with other nations. 
Article XIX of the Treaty of 1799, which is still in force, reads as 
follows : 

The ships of war, public and private, of both parties, shall carry- 
freely, wheresoever they please, the vessels and effects taken from 
their enemies, without being obliged to pay any duties, charges or fees 
to officers of admiralty, of the customs, or any others; nor shall such 
prizes be arrested, searched or put under legal process when they come 
to and enter the ports of the other party, but may freely be carried 
again at any time by their captors to the places expressed in their 
commissions, which the commanding officer shall be obliged to show. 

The last clause of this article concerned the Jay Treaty of 1794, 
which was abrogated by the War of 1812. Because of changed condi- 
tions the clause was never reenacted. It read as follows: 

But conformably to the treaties existing between the United States 
and Great Britain, no vessel that shall have made a prize upon British 
subjects, shall have a right to shelter in the ports of the United States, 
but if forced therein by tempests, or any other danger or accident of 
the sea, they shall be obliged to depart as soon as possible. 34 

It is quite apparent that if it had not been for the intervention of 
the War of 1812, the Appam, a prize taken from Englishmen, would 
have come under the head of this last clause and would have been 
deprived of the protection of the other part of Article 19. 

On the basis of that part of Article XIX still in force, the Appam, 
as a German prize, had the right to enter Norfolk harbor and remain 
there as long as the commander thought proper. The meaning of 
Article 19 is apparent from our previous discussions. The purpose of 
this stipulation was to grant to either contracting party the right 
to bring prizes into the harbors of the other, to lay them up there 
and to prevent the exercise of the right to exclude prizes or limit their 
stay as recognized by the law of nations. The way in which the prize 
is to be brought into harbor is not stipulated in this article, but is 
left to the option of the commander, who decides whether the prize is 
to be brought in under convoy or by a prize crew. If bringing the 
prize in under convoy is the only possible way, as England now insists, 

34 Niemeyer, p. 30. 



CASE OF THE "APPAM" AND THE LAW OF NATIONS 283 

it is self-evident that this modification of the general rule would have 
to be expressed in plain words. This article, however, contains no such 
exceptional stipulation, but on the contrary declares that warships 
have the right to enter, together with their prizes, in case the other 
contracting party as a neutral should make use of the right accorded 
it by international law and forbid or limit the time during which war- 
ships of belligerents could remain within its harbors. 

As far as the prize itself is concerned, the general expression "come 
to and enter the ports" clearly shows that the entrance of such a prize, 
irrespective of the manner in which she is brought into the neutral 
harbor, should not be hindered in any way. "Carry" means, as has 
been previously stated, the relation of the prize to the convoying 
warship, and was, as has also been stated, the generally accepted 
term for the various ways of designating the bringing in of a prize 
by a warship. It is necessary at this point to refer to the use of 
this word in the Franco-American Treaty of 1778 and in the decision 
of Lord Stowell in the case of the Felicity. A comparison of Article 
XVII of the Treaty of 1778 with Article XIX of the Treaty of 1799 
shows nearly an exact repetition of the former article, except that 
part which concerns the exclusion of prizes of an opponent of the other 
contracting party, which is not discussed. There it is also stipulated 
that "the ships of war and privateers of either party might in time of 
war freely carry their prizes into the ports of the other party"; that 
such prizes, when so brought in should not be subject to "search" or 
to "examination" as to their "lawfulness"; but that they might be 
taken away "at any time to the places expressed in the commission of 
their captors, which commission's the commanding officer of such vessel 
shall be obliged to show." Lord Stowell's decision containing the same 
expressions to designate the form and manner of bringing a prize into 
port has already been cited. 

The next consideration is whether the Appam presents a case of a 
prize contemplated by the Treaty of 1799. The treaty gives no indica- 
tion as to what constitutes a prize, but, like the Treaty of 1778, restrains, 
on the other hand, the courts of the state granting asylum from exam- 
ining the legality of the capture. In this respect the Treaty of 1799 
says, "nor shall such prizes be arrested, searched, or put under legal 
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process," while the treaty with France of 1778 declares, "nor shall the 
searchers or other officers of those places search the same, or make 
examination concerning the lawfulness of such prizes." The outward 
indications of the capture suffice, namely, possession, and the national 
flag of the captor on the prize, which, when the seizure is made by a 
warship, gives military possession to the nation of the captor. The 
flag, especially, gives the prize the character of a ship which has always 
belonged to the captor so far as the reception in a neutral harbor is 
concerned. 36 Upon the capture of a ship that belongs to the subject 
of an enemy state both possession and title is immediately transferred 
to the captor state, 36 a rule of law which has always been recognized 
by the American courts. 37 This is so stated in a review which Wheaton 
makes in one of his volumes on Judge Story's decisions in regard to 
American prize law at the time of the War of 1812: "As between 
captor and captured, the property is divested instantly on capture." 
This, in its application to the question of the transfer of title, is founded 
on appropriation and continuous possession by the captor warship as 
a military act in behalf of the state. The result is that the prize, by 
reason of its military character, assumes the status of a public vessel 
of the captor state, and is in the same class as war ships. In regard to 
this question there is not the least doubt in theory nor in practice. 
Wheaton, who was the representative of America in the Bergen con- 
troversy with Denmark, says in a despatch of November 10, 1843, to 
the Secretary of State: 

When once arrived there (the ports of Denmark), the neutral Govern- 
ment of Denmark was bound to respect the military right of possession 
lawfully acquired in war by the captors on the high seas and continued 
in the neutral port into which the prize was brought. 38 

Wheaton says in his Elements of International Law, in reference to 
contemporary, particularly American, literature: 

And though the prize was in fact within a neutral jurisdiction, it 
was still to be considered as under the control of the captor, whose 
possession is considered as that of his sovereign. 39 

" Westlake, Vol. II, p. 213. M Wehberg, p. 316. " Wheaton, p. 972. 

38 Moore, Vol. 7, sec. 1314, pp. 982-983; Wheaton, p. 42 (note). 

39 Ibid., p. 671, and note 1. 
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Lawrence, in his edition of Wheaton, Appendix 4, cites on this question 
the Danish jurist Tetens, who, referring to the maritime ordinances 
of Louis XIV of 1681, under which the limitation on the admission of 
prizes was first enacted, says of the instance where extraordinary per- 
mission may be given to bring in prizes: 

The captor, who avails himself of such a permission, does not thereby 
lose the military possession of the captured property, which gives to the 
prize courts of his own country exclusive jurisdiction to determine the 
lawfulness of the capture. 40 

According to these authorities, it is quite apparent that every prize 

of a war vessel under the command of a duly accredited officer has the 

right of exterritoriality. Accordingly, Moore, citing the opinion of 

Cushing, Attorney General of the United States, on the question of an 

English warship which brought a Russian prize into San Francisco 

harbor during the Crimean War, says: 

A foreign ship of war, or any prize of hers, in command of a public 
officer, possesses in the ports of the United States the right of exterri- 
toriality, and is not subject to the local jurisdiction.* 1 

To the same effect is a decision of the English Court of Appeals, cited 
by Moore, and referred to hereinafter, p. 294. 42 This case is likewise 
cited with approval by Wheaton. 43 

The leading case in American prize law upon the right of exterri- 
toriality in foreign warships which firmly imbedded this rule in Ameri- 
can jurisprudence, was that of the Schooner Exchange, decided by Chief 
Justice Marshall in the year 1812. This case once and for all settles 
the law for the United States. 44 

To establish military possession of the prize, it is sufficient, as Hall 
remarks, if each transaction designed by the captor to effect possession 
and retain it can be carried out with sufficient certainty, but at all events 
a prize crew must be placed on board, 45 which was done in the case 
of the Appam. It was formerly a question whether to constitute 
possession the captured vessel had to be retained for at least twenty- 
four hours or brought infra prmsidia, namely, into a home port or into 
a place where the prize would be safe from recapture, but this question 

40 Wheaton, p. 962. « Wheaton, p. 726, note 1. 

41 Moore, Vol. 2, sec. 254, p. 578. " Ibid., pp. 575-577. 

42 Moore, Vol. 2, p. 591. 46 Hall, p. 473. 
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has now receded into the background. 46 Both of these provisions were 
fulfilled in the case of the Appam, as the facts clearly prove, for the 
English fleet did not succeed in recapturing the ship previous to its 
entry into Norfolk harbor. 

When the Appam entered Norfolk harbor, she came in as the prize 
of a German warship, under the protection of her right of exterritoriality, 
in so far as the laws and courts of the United States were concerned, 
and under the right of asylum granted by the Treaties of 1799 and 1828. 
It naturally follows from the foregoing statements that in such a case 
the government of the state to which the prize previously belonged has 
no claims as of right against the neutral state, either for the restitution 
or the expulsion of the prize. In regard to the question of a refusal to 
admit the prize, the discussion concerns only existing right, and not 
any subsequent obligatory duty. Neutral duties exist only in so far 
as a belligerent Power is injured by a failure to perform- them, which 
failure gives rise to a claim against the neutral state. The previous 
discussion of the existing state of the law has proved that it is within 
the pleasure of every neutral to determine what course it will pursue 
in regard to prizes. A breach of neutrality occurs only when the 
capture of the prize may be regarded as illegal by the neutral state, 
namely, when the vessel was taken in violation of the duties imposed 
on the neutral nation. 

So far as the situation between the belligerents is concerned, the 
question of a violation of neutrality cannot arise, as no infringement 
of neutrality invalidates the capture of the prize. 47 In this respect 
there is a unanimity of opinion that the neutral state has the right to 
interfere only in the following cases: (1) When the prize was taken 
within the territorial waters or boundaries of the neutral state and the 
neutrality of that state was in that way violated; (2) when the prize 
was taken by an armed ship which was either fitted out within the 
neutral state, or which had, contrary to the rules of neutrality, strength- 
ened her armament within such territory. 48 A third instance, which is 

46 Hall, pp. 472-473; Wheaton, p. 653; Westlake, Part 2, p. 156. 

47 Westlake, part 2, p. 519; Hall, p. 645, note 2, The Anne, 3 Wheaton, 446. 

48 Moore, Vol. 2, sec. 254, p. 580; Wheaton, pp. 208, 671, 722; Westlake, Part 
2, p. 216; Hall, pp. 644-645. 
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not recognized everywhere, is where the prize belongs to citizens of the 
neutral state and was captured in violation of the rules of international 
law. 49 

The first two cases involve a direct violation of the sovereignty of 
the neutral state, and in both these instances a duty is imposed on the 
neutral nation to undo the wrong. It is sufficient to refer here to two 
cases in connection with these principles; the Santissima Trinidad and 
the Amistad de Rices, both decided by the Supreme Court of the United 
States. 

The case of the Santissima Trinidad concerned a Spanish ship, 
captured by armed vessels of insurgents against Spanish rule, who 
were recognized by the United States as belligerents and who had 
received a "commission" from the so-called "United States of the 
Rio de la Plata." 50 These ships were equipped for privateering within 
the ports of the United States and in violation of the neutrality of 
that nation. It involved a question very similar to that in the Alabama 
claims, with the exception that here the United States assumed the 
opposite r61e, namely, that of the party at fault. The Supreme Court 
of the United States decided that: 

The exemption of foreign public ships, coming into the waters of 
a neutral state, from the local jurisdiction, does not extend to their 
prize ships, or goods captured by armaments fitted in its ports, in 
violation of its neutrality. . . . The tacit permission, in virtue of 
which the ships of war of a friendly Power are exempt from the juris- 
diction of the country, cannot be so interpreted as to authorize them 
to violate the rights of sovereignty of the state, by committing acts of 
hostility against other nations, with an armament supplied in the 
ports where they seek an asylum. 

The court ordered the captured goods to be restored to the Spanish 
owner. 81 

The case of the Amistad de Rues dealt with a Spanish ship which 
was captured by a Venezuelan privateer and taken as prize to New 
Orleans. In this case it was also insisted that the privateer had aug- 
mented its fighting force within the United States and that a violation 
of neutrality had thereby been committed. The United States Supreme 

49 Wheaton, pp. 671, 725. 5 ° Ibid., p. 975. 

51 Wheaton, p. 208; Moore, Vol. 2, sec. 254, p. 581; Hall, p. 645, note 2. 
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Court, through Judge Story, gave expression to the same principles 
that have previously been discussed. Hall says in this regard: 

When a vessel is brought or voluntarily comes infra praesidia of a 
neutral Power, that Power has the right to inquire whether its own 
neutrality has been violated by the capture, and if so it is bound to 
restore the property. 52 

We shall refer to both these cases again when we take up the discussion 
under II, particularly regarding the recovery of possession of property 
according to regulated proceedings. 

In the case of the Bergen Prizes between the United States and 
Denmark, this country even in the absence of a treaty asserted the same 
privileges that Germany now maintains in the case of the Appam. 
This case involved three British ships which were captured by the 
Alliance, commanded by Captain Landais, one of the vessels of the 
American fleet commanded by John Paul Jones, and brought into 
Bergen, Norway, at that time belonging to Denmark. Upon the re- 
quest of the British Government, the Danish authorities seized the 
ships and returned them to England, ostensibly because Denmark 
had not yet recognized the independence of the United States, and the 
prizes, therefore, could not be considered legal. The United States 
took the case up immediately and Franklin requested that the order of 
restitution of the prizes should be withdrawn or, if it had already been 
carried out, that their value, which was placed by him at £50,000, 
should be paid by Denmark to the United States. The Minister, 
Count Bernstorff, replied evasively without questioning the rights of 
the United States as a belligerent, and pointed out, as an excuse for the 
order, the geographical position of England and Denmark, which placed 
the latter in a position of constraint in matters concerning the former. 
In the course of negotiations which at the time were being carried on 
at Paris, the Danish diplomatic representative in Paris, in order to 
justify the Danish decree, referred to an alleged treaty between Den- 
mark and England, which, however, was never produced. The Danish 
Government finally offered a certain sum of money as indemnity, 
which amounted to an acknowledgment of international liability and 
at the same time a recognition of the justice of the position of the 
52 Hall, p. 645, with other oases. 
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United States. This sum of money was not considered sufficient 
by the United States and the offer was refused. The claim against 
Denmark has been continued and maintained by the United States up 
to the present time, especially in the negotiations with Denmark in 
the years 1812 and 1843. Wheaton, who represented the United 
States in the latter year, in a despatch to the Secretary of State of 
November 10, 1843, said: 

In the absence of any treaty with England to exclude the prizes 
of her enemy and of previous prohibition to the United States, by 
either of which means their prizes might have been refused admission 
without any violation of neutrality, the United States had a right to 
presume the assent of Denmark to send them into her ports. 

He added: 

There was no ground for the application of the jus postliminii, which 
could only take place between subjects of the same state or allies in 
the war, a neutral state having only a right to interfere to deprive the 
captor of his possession when the capture has been made in violation 
of neutral sovereignty, within the limits of a neutral state, or by a 
vessel equipped there. 

In spite of the fact that the United States could not bring about the 
payment of the indemnity through diplomatic channels, the Govern- 
ment and Congress stood firmly by the position which the United 
States had assumed in the controversy, and laws were passed which 
appropriated the requisite prize money to the officers and crews entitled 
to the same, on the ground that the prizes were legally captured, and 
as if the indemnity had been paid by Denmark. (Laws of 1806 and 
1848, Resolution of 1861.) 53 

Throughout the whole of the negotiations concerning the Bergen 
Prizes, the Government of the United States 54 maintained the position 
that a neutral state had no right to interfere with prizes which had 
been brought into its harbors if neither a breach of sovereignty nor 
of neutrality had taken place. The justice of this rule of law was also 

53 Wheaton, notes on pages 41 and 42; Moore, Vol. 2, sec. 1076-1078, Vol. 7, 
sec. 1314, pp. 982-983. 

64 According to Resolutions of the Committee on Foreign Affairs of the Senate 
for 1820, and of the House of Representatives for 1837, the last on a report of the 
Secretary of State. H. Rep. 2d Sess., 23d Congress, Vol. 2, p. 389; 2d Sess., 
24th Cong., Vol. 2, p. 297; Wheaton, Elements, p. 42. 
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admitted by Denmark because she sought to justify her action to the 
contrary by pleading a special treaty with Great Britain and claiming 
that she was bound by particular rather than by general international 
law. 

In the case of the Appam the American Government is bound by 
the course of conduct which it formerly pursued, especially since in 
view of the circumstances of the Appam case the exceptions to the rule 
do not apply, nor have they even been advanced by the British Gov- 
ernment. 

Finally, it may be pointed out that the United States has itself 
applied these fundamental rules within its own dominions in the case 
of the British prize, previously mentioned, namely, the Russian ship 
Sitka, which was brought into San Francisco harbor during the Crimean 
War under control of a British prize crew as the prize of a British war- 
ship. This case, as regards outward circumstances, corresponds to 
the case of the Appam in every detail. At that time a judge of a local 
court of California issued a writ of habeas corpus to test the legality of 
keeping the Russian crew of the prize prisoners within an American 
harbor. In the case of the Appam the British crews were likewise kept 
prisoners on board by the German prize crew, and their release, as in 
the case of the Sitka, was refused by the captor commander. 

In the case of the Sitka, the English commander sailed away with 
ship and prisoners without paying any attention to the judicial order, 
and thus left the jurisdiction of the State of California. Upon com- 
plaint of the Governor of California to the President of the United 
States as "for a public wrong to the judicial and political authorities 
of the State," the Federal Government, which was in doubt as to 
whether a cause of complaint existed against England, requested the 
Attorney General of the United States for an opinion on the question, 
and he replied as follows: 

I cannot say that, in my opinion, it was the duty of the com- 
mander of the Sitka to remain in port to answer to the (order?) of a 
court having no jurisdiction of the issue; especially if there was any 
danger of his lawful prisoners being taken away from his custody by 
such process. 

Belligerent ships of war, privateers, and the prizes of either, are 
entitled, on the score of humanity, to temporary refuge in neutral 
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waters from the casualties of the seas and war. By the law of nations, 
belligerent ships of war, with their prizes, enjoy asylum in neutral 
ports, for the purpose of obtaining supplies or undergoing repairs 
according to the discretion of the neutral sovereign, who may refuse 
the asylum absolutely, or grant it under such conditions of duration, 
place and other circumstances, as he shall see fit, provided that he 
must be strictly impartial in this respect towards all the belligerent 
Powers. Where the neutral state has not signified its determination 
to refuse the privilege of asylum to belligerent ships of war, privateers 
or their prizes, either has a right to assume its existence, and enter 
upon its enjoyment subject to such regulations and limitations as the 
neutral state may please to prescribe for its own security. The United 
States have not, by treaty with any of the present belligerents, bound 
themselves to accord asylum to either, but neither have the United 
States given notice that they will not do it, and, of course, our ports 
are open for lawful purposes, to the ships of war of either Great Britain, 
France, Russia, Turkey or Sardinia. The courts of the United States 
have adopted unequivocally the doctrine that a ship of war, or any 
prize of hers in command of a public officer of a foreign sovereign, at 
peace with the United States, coming into our ports and demeaning 
herself in a friendly manner, possesses, in the ports of the United States, 
the right of exterritoriality and is exempt from the jurisdiction of the 
country. She remains a part of the territory of her sovereign. . . . 
The ship which the captain of the Sitka commanded was a part of the 
territory of his country; it was threatened with invasion from the 
local courts; and perhaps it was not only lawful, but highly discreet 
to depart and avoid unprofitable controversy. A prisoner of war on 
board a foreign man-of-war, or her prize, cannot be released by habeas 
corpus issuing from courts either of the United States or of a particular 
State. But if such prisoner of war be taken on shore, he becomes 
subject to the local jurisdiction or not, according as it may be agreed 
between the political authorities of the belligerent and the neutral 
Power. 56 

This case speaks for itself, and no further exposition is needed to 
show that, at the very least, it was impossible, according to prevailing 
principle in the United States for the Government at Washington, 
by any action whatsoever to affect the status of the Appam as a legal 
prize of the German Empire, especially by a request for the release 
of the prisoners held on board. Similarly, the British Government 
was not entitled to ask the United States to take action where neither 
of the two before-mentioned cases of breach of neutrality had taken 

66 Wheaton, pp. 726-727, note 218; Hall, p. 199; Opinions of Attorney Gen., 
Vol. 7, p. 123, Mr. Cushing, Apr. 28, 1855. 
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place. The only course open to the United States under international 
law 66 was to order the Appam to depart, 67 but under the treaty existing 
between the United States and Germany, even this last manner of 
procedure was closed to the American Government. 

ii 

As previously said, upon the complaint of the former owner of the 
Appam, the District Court at Norfolk, Virginia, assumed jurisdiction 
of the case. Legal proceedings were instituted, the vessel was libelled, 
Lieutenant Berg was served with a summons on board the Appam, 
and the notices of judicial seizure were affixed on the masts of the prize 
in spite of the protests of the commander. It is easily perceived by 
what has been said that this proceeding of the American court, which 
was later extended so as to include the sale of the goods on board the 
prize, was contrary to both international and American law. According 
to American opinion, and the decisions of the Supreme Court at Wash- 
ington the law of nations has always been a part of the law of the land 
and its principles are law in the United States the same as the private 
law developed within the States themselves. This view is contrary to 
German public law and that of most other states, for according to these 
nations, the tenets of the law of nations are applicable within a state 
only in so far as they are expressly recognized by some legal source as 
part of the law of the individual state. But as the law of nations is, 
according to American opinion, of binding force in the United States, 
an exposition of the principles of international law is sufficient to ascer- 
tain the law of the American Republic. According to this, the inter- 
national and national principle of exterritoriality which was expressly 
stated to be applicable to prizes of war vessels in the case of the Sitka, 
should have restrained the United States court from executing any 
legal process on board the Appam. 

According to fundamental principles, the following is apparent: 
The Appam was under control of a crew composed of men and 
officers of the German navy; she had been taken into an American 
port as a prize of war, and was, therefore, to be looked upon by the 

66 Lee, Atty. Gen., 1797, 1 Op. 78; 8 Hamilton's Works, by Lodge, p. 304; 
Moore, Vol. 7, sec. 1223, p. 589. B Moore, op. cit. 
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neutral state as a German prize, and the German Emperor, as the 
international representative of the Empire, should have been con- 
sidered the person in possession and the presumptive owner of the 
prize. Consequently, the proper party against whom to bring an 
action was the German Empire, not Lieutenant Berg, for the fact that 
he held a commission and was in possession of the ship did not of itself 
authorize any legal proceedings against him. 

In order to bring legal proceedings against a sovereign state, which 
Germany undeniably is, in the courts of a foreign nation, certain pre- 
scribed rules are fixed by international law which are universally recog- 
nized. The principle of the sovereignty of each member of the family 
of nations makes each one independent of the jurisdiction of each of 
the other states. It is apparent that the international principle of 
sovereignty is inconsistent with the idea that another state or the 
courts of such state can use any form of compulsion against another 
sovereign nation. Therefore, it may be stated as a fundamental prin- 
ciple that no state can be compelled against its will to appear before 
the tribunals of another state, and that without regard as to whether 
the claims against such state arise out of the law of nations, or even 
national or international civil law. There are two exceptions, how- 
ever, recognized by international law, namely, that of the forum rex 
sitae, or the jurisdiction over the location of the res or thing in question, 
when the place of the controversy concerns an immovable thing located 
in a foreign state; and also the less generally recognized forum heredi- 
tatis, or the jurisdiction of the inheritance, when the subject in con- 
troversy is an inheritance in regard to which jurisdiction is given to 
the foreign state. This latter right is also well-founded in international 
private law. The principle of forum prorogatum, or jurisdiction on 
the basis of an agreement, occasionally referred to, is simply figurative 
in the sense now referred to, because in such a case the legal proceedings 
take place before the foreign court with the express consent of the 
state, and the idea of force and compulsion is not present. The same 
is true where a state itself brings an action in the courts of another state. 

These principles are recognized everywhere. 

The theory of the German law is recapitulated by Michelsen in the 
following words: 
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It is inconsistent with the equality of nations that a state must 
appear before the tribunal of another state. An exception is made in 
the two following cases: 

(a) In all legal controversies which involve questions of real prop- 
erty, the courts of the country in which the property is located may 
assume jurisdiction. 

(b) A state submits willingly to the tribunal of another state when 
the action itself is begun by such state. This does not give the right 
to set up a counterclaim against the plaintiff state (Prozess, " Anhalt")- 
Public property in the interior of a country is not thereby subject to 
execution. 68 

These same principles, including the forum hereditatis, before men- 
tioned are further developed in the arbitration by the law faculty of 
the University of Berlin of the controversy between Roumania and 
Greece, involving the so-called Zapp'sche Inheritance. 59 They also 
came before the Berlin courts not so long ago for application to the 
sequestration of money which the Russian Government had placed 
with a Berlin bank in favor of a German creditor of that government. 

The English views on the question are set forth by Westlake as 
follows: 

In England the king may sue but cannot be sued in the ordinary 
course of justice; a claim against the crown is made by the extraordi- 
nary method of a petition of right. And a foreign state or sovereign 
cannot be made a defendant in an original suit on a personal claim, 
though it or he may sue, and will then be subject to all the proceedings 
in defence which could be taken against a private plaintiff. On the 
continent the opinions of jurists and the practice of the courts vary. 60 

The English Court of Appeals has, accordingly, in a case involving 
the admissibility of a legal civil proceeding against a Belgian mail 
ship which, according to agreement, was placed on a par with a battle- 
ship, declared that: 

As a consequence of the absolute independence of every sovereign 
authority and of the international comity which induces every sovereign 
state to respect the independence of every other sovereign state, each 
and every one declines to exercise by means of any of its courts, any 
of its territorial jurisdiction over the person of any sovereign ... or 

58 Michelsen, Volkerrecht, in the collection Encyclopaedischer Grundriss der 
Rechtswissen schaften fuer Chinesen, pp. 16-17. 

59 Westlake, Part 1, p. 241. 60 Ibid., p. 240. 
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over the public property of any state which is destined to its public 
use, . . . though such sovereign ... or property be within its ter- 
ritory, and therefore, but for the common agreement, subject to its juris- 
diction. 81 

The same principle was upheld by the English courts in the decision 
rendered in the case of Vavasseur v. Krupp involving the seizure of 
shells which the Japanese Government had bought in Germany and 
which were brought to England for the use of a battleship being built 
in that country. This "public property of the Mikado" was with- 
drawn from every legal process by order of the court. 62 
The same principles prevail in France as in Germany. 63 
The American position corresponds nearly to the German, even to 
the denial of the admissibility of a counterclaim without the consent 
of the foreign state where the latter brings the suit. Moore says in 
this regard: 

An attachment was obtained against the United States of Mexico, 
in the courts of the State of New York, in respect of certain movable 
property of the Mexican Government, with a view to secure by that 
means satisfaction for certain claims. Under instructions of the 
Attorney General of the United States, the United States District 
Attorney at New York appeared, and, calling attention as amicus 
curiae to the court's want of jurisdiction, moved that the attachment 
be vacated. The motion was granted, the court saying that a foreign 
state could not be sued without its consent and that, so far as juris- 
diction was concerned, there was no difference between the sovereign 
and his property. 64 

The rule "So far as jurisdiction is concerned, there is no difference 
between suits against a sovereign directly and suits against his property " 
was declared to be the rule in many other cases cited by Moore. 65 

This exemption of a foreign state from the jurisdiction of a court 
in another state can only be removed by the express consent of the 
foreign state, and the consent of a representative is not sufficient for 
this purpose. 66 The Supreme Court of the United States laid down 

61 Moore, Vol. 2, sec. 257, p. 591; The Parlement Beige (Feb. 27, 1880), L. R. 
5, P. D., 197, 217. 

62 Vavasseur v. Krupp, L. R. 9, Ch. Div., 351, 354, 359, 360, July 3, 1878; Moore, 
Vol. 2, sec. 258, pp. 591-592. 63 Wheaton, pp. 199-200, note 69. 

u Moore, Vol. 2, sec. 258, p. 592. 65 Moore, op. cit. 

m Ibid., p. 593. 
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this principle in the case of Chisholm v. Georgia, which involved the 
question whether the State of Georgia possessed a sovereignty distinct 
from that of the Federal Union, and whether the courts had jurisdiction 
over the State. 67 It was, in consequence, necessary to add the Eleventh 
Amendment to the United States Constitution, taking from the Federal 
court jurisdiction of suits against one of the United States brought by 
citizens of another state or by citizens or subjects of any foreign state. 68 

According to American law, there is a still further exception to 
this immunity of sovereign states. Foreign prizes taken in violation 
of the neutrality of the United States are subject to the jurisdiction 
of its courts. Section 7 of the Neutrality Act of 1818 declares that 
"the District Courts shall take cognizance of complaints by whomso- 
ever instituted, in cases of captures made within the waters of the 
United States, or within a marine league of the coasts or the shores 
thereof." 69 Moreover, the ordinary Federal courts are the regular 
prize courts in the United States, in contrast to European regulations 
which intrust this duty to extraordinary boards appointed by the 
governments. 70 In the first instance, the District Court has jurisdic- 
tion from which appeals run to the Circuit Court in cases involving 
more than $300, and to the Supreme Court if the case involves in excess 
of $2000. The limitations on the subject matter have now been in- 
creased. 

The jurisdiction conferred by Section 7 of the Act of 1818 has been 
stretched, according to the prevailing American view, to prizes made 
in violation of American neutrality. Moore says in this connection: 

The cases of the Cassius, 3 Dallas, 121, and the Invincible, 1 Whea- 
ton, 238, decide that neither a public vessel of another nation, nor its 
officers, are liable to answer in our courts for a capture on the high 
seas, but do not touch the question of jurisdiction over her prizes lying 
in our ports, which extends to libels in rem for restitution of such prizes 
made in violation of our neutrality. 71 

67 Willoughby, The American Constitutional System, New York, 1904 (Amer. 
State Series), p. 37; Chisholm v. Georgia, 2 Dallas 419. 

68 Willoughby, pp. 172, 288. 69 Westlake, Part 2, p. 201. 

70 Wheaton, Elements, Appendix 4, p. 960, et seq. especially pp. 968, 969. 

71 Vol. 2, sec. 254, p. 581, also Vol. 2, sec. 258, p. 593; The Santissima Trinidad, 
7 Wheaton, 283; The Gran Para, 7 Wheaton, 471; also Moore, Int. Arbit., Vol. 1, 
pp. 576-578. 



CASE OF THE "APPAM" AND THE LAW OF NATIONS 297 

It was not the intention of the statute to deprive the foreign state 
of jurisdiction, even if it was concerned only in looking into the legality 
of the capture. The object was simply to obviate the results of a 
violation of sovereignty by an illegal act, and to return the prize, under 
such circumstances, to the former owner. For this purpose the courts 
as the duly constituted authority for the maintenance of the rights of 
sovereignty of the neutral nation need only to decide the question of 
the violation of sovereignty. They are confined solely to this question 
and are excluded from any further adjudication of the subject at hand, 
such as the assessment of damages, or the like. 72 

What is a violation of neutrality must be determined from the 
neutrality proclamations of the Presidents promulgated at the outbreak 
of wars between foreign states. The neutrality proclamations of 
Presidents Grant, Roosevelt, and Wilson, the last issued for the present 
war, are of similar import. There is nothing in any of the proclama- 
tions of the present Executive which might be of application to the 
case of the Appam. It is a settled rule, however, that claims arising 
out of the violation of the principle of neutrality can only be prosecuted 
by the government of the country of the former owner, and not by the 
owner himself, 73 as is also the corresponding principle that the govern- 
ment of the country whose neutrality has been violated, and not the 
injured private person, must appear in the prize courts of the belligerent 
state and ask for the release of the prize. 74 

Judge Story says in this connection (1882): 

If the case were entirely new, it would deserve very great considera- 
tion whether a claim founded on a violation of our neutral jurisdiction 
could be asserted by private persons, or in any other manner than by 
a direct interposition of the government itself. But the practice from 
the beginning of this class of cases, a period of nearly thirty years, has 
been uniformly the other way and it is now too late to disturb it.' 5 

However, in cases involving the more remote breach of neutrality, 
namely, when the prize is not made within the territorial waters of 
the neutral state or by a warship making the United States a basis for 
its operations, but is captured by a ship fitted out within the ports of 

" Perels, Int. Oeffentl. Seerecht, pp. 302, 304. " Hall, p. 645, note 2. 

u Wheaton, p. 722; Westlake, Part 2, p. 199. ™ Hall, page 645, note 2. 
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this country in violation of neutrality, a suit by the private owner is 
permissible in the United States courts. 76 

Therefore, the suit in the District Court at Norfolk could be brought 
only by the British Government. The private party could appear as 
party plaintiff only in case of the before- mentioned remote breach of 
neutrality. Even the British Government could bring suit only when 
the plea was based on a breach of neutrality inherent in the capture. 
This procedure was not followed in the case of the Appam. 

Finally, it is apparent that the suit was not admissible because of 
its object, which was, as cannot be denied, the return to the former 
English owners of a prize of the German Empire; in passing upon the 
English demands the American courts would have to pass upon the 
legality of the capture and that simply because the ship was lying in 
an American harbor. 

Such a claim, according to general, and particularly according to 
English and American legal rulings, is not one which can be passed 
upon by an American or other neutral court. The courts of the state 
of the captor alone have exclusive jurisdiction in regard to the legality 
of the prize. 77 The only exceptions to this rule have been discussed. 
England herself has maintained these principles with the greatest 
determination. It will suffice, at this point, to mention the familiar 
controversy with Frederick the Great, who, in order to do justice to 
his subjects and to remedy what he thought was a wrong done them 
by English prize courts, levied upon money which was to be sent to 
England and at the same time instituted a court in Prussia to review 
the English prize court proceedings. In one of the writings which 
this celebrated controversy brought forth in behalf of the English, it 
was said : 

The procedure of the King of Prussia was an innovation, which was 
never attempted in any country of the world before. Prize or no prize 
must be determined by courts of admiralty belonging to the Power 
whose subjects made the capture. . . . No crown had the right to pass 

76 Hall, op. tit. 

" Perels, Seerecht, p. 304; Calvo, he Droit International Theoretique et Pratique, 
sees. 3041, 3042; Bluntschli, Das Moderns Volkerrecht der Civilisirten Staaten, sees. 
842, 845; Wehberg, p. 319; Wheaton, p. 669, note 200; pp. 678, 975; Moore, Vol. 
2, sec. 254, p. 580; Vol. 7, sec. 1223, p. 588. 
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upon the legality of a prize made by the subjects of another crown or 
to attempt to override the judgments of a court of another country. 
That was uncontroverted international law. 78 

The Supreme Court of the United States, with equal firmness, 
declared itself in favor of this principle in the case of The Alerta v. 
Moran, in which it was said: 

The general rule is undeniable that the trial of captures made on 
the high seas jure belli by a duly commissioned vessel of war whether 
from an enemy or a neutral, belongs exclusively to the courts of that 
nation to whom the captor belongs. 79 

Likewise, 

The exclusive cognizance of prize questions belongs in general 
to the capturing Power, and the courts of other countries will not 
undertake to redress alleged marine torts committed by public armed 
vessels in assertion of belligerent rights. 80 

This exclusive right is derived from the military right of possession 
which the captor Power has over the prize. 81 It extends also, and ac- 
cording to Anglo-American jurisprudence, to the prizes in the ports 
of a neutral Power. This is clearly shown in the following quotation 
from Halleck: 

The Supreme Court of the United States has followed the English 
rule, and has held valid the condemnation, by a belligerent court, of 
prizes carried into a neutral port and remaining there, the practice 
being justifiable on the ground of convenience to belligerents, as well as 
neutrals; and though the prize was, in fact, within neutral territory, 
it was still to be deemed under the control or sub potestate of the captor, 
whose possession is considered as that of his sovereign. It may also 
be remarked, that the rule thus established by the highest courts of 
England and the United States, is sanctioned by the practice of France, 
Spain and Holland. 82 

78 Wheaton, pp. 678-679; Trendelenburg, Friedrichs des Grossen Verdienst um 
das Volkerrecht im Seekrieg, Berlin, 1866, p. 12. 

79 Moore, Vol. 2, sec. 254, p. 580; The Alerta v. Moran (Mar. 10, 1815), 9 
Cranch, 359, 364. 

80 Moore, Vol. 7, sec. 1223, p. 588; The Invincible, 1 Wheat. 238. 

81 Wheaton, p. 669, note 201, p. 962. 

82 Halleck, Int. Law, Vol. 2, 3d ed. by Baker, p. 405, cited in Moore, Vol. 7, 
sec. 1224, p. 591. 
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Phillimore remarks to like effect : 

An attentive review of all the cases decided in the courts of England 
and the North American United States during the last war, 1793-1815, 
leads to the conclusion that the condemnation of a capture by a regular 
prize court, sitting in the country of a belligerent, of a prize lying at 
the time of the sentence in a neutral port, is irregular, but clearly 
valid. 83 

The valid judgment of a competent national prize court is final as 
to the question of ownership, and no revision by another court or any 
other authority is permissible. The case is closed for all time. 84 It is 
the English and American practice to designate such a proceeding as 
conclusive. 85 

However, after such a decision, a settlement through diplomatic 
channels still remains open, so that if the third state is not satisfied with 
the judgment rendered, it may resort to diplomacy to solve the diffi- 
culty. This is the case, however, only in time of peace, because 
according to the law of nations, in time of war every duty of granting 
indemnity between belligerents is suspended. These principles of 
international law are undisputed, and every government is permitted, 
when peace is concluded between the parties, to press claims of in- 
demnity against a former opponent. 

To return to the question at hand. If the decision of the courts 
and authorities of a state are regarded as binding outside its territorial 
jurisdiction, the state rendering such a decision is still answerable for 
it to other sovereign states in so far as the foreign state considers the 
decision unfair and seeks redress by methods known to international 
law, such as payment of an indemnity or some other means of reim- 
bursement. The decision of the court is never disturbed, but the 
state is answerable for all results which follow from such a decision 
if it is inconsistent with international law. 86 

Therefore, to return to the controversy of Frederick the Great 
with England, it may be said that the King persuaded the English 

83 Westlake, Part 2, p. 215, who is opposed to this. 

84 Wheaton, pp. 673, 972. 

85 Wheaton, p. 972 (the conclusiveness of sentences of condemnation upon the 
property is cited from the decisions of Judge Story). 

86 Ibid., pp. 673-675, 681-682. 
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Government, by means of diplomatic measures, to pay an indemnity 
to the Prussian Government, and on obtaining the same, Frederick 
removed the attachment which had been placed on money owing to 
English creditors, and awarded the indemnity to those Prussian subjects 
who had been injured by the findings of the English prize court. The 
efficacy of the judgment in prize, however, was not affected by the 
negotiations between the two governments. 87 

In conclusion, it may be said as to America that Wheaton, who 
was the official American negotiator for the adjustment of the difficulty 
arising out of the capture of American ships and cargoes by Denmark 
during the Danish- English War at the beginning of the nineteenth 
century, made these principles the foundation for the American claims 
and for the subsequent negotiations. He relied upon them, although 
he recognized the continuing force of the decrees of the Danish prize 
courts in the several instances as settling the question of the loss and 
transfer of property in the prize. This did not deter him, however, 
from insisting that the Danish Government should indemnify the 
United States as the representative of its injured citizens, because, 
according to the American point of view, justice had not been done 
its citizens, and the Danish Government was responsible, according 
to international law, for the damage occasioned. 88 This case is not 
to be confused with the controversy over the Bergen Prizes, mentioned 
in another connection. 

Accordingly, nothing remains for the former English owners of the 
Appam but to await the decision of the German Prize Court, and to 
leave it to the British Government whether any claims may be brought 
through diplomatic channels against the Imperial German Govern- 
ment which is responsible for the judgment rendered by its court. 

Dr. Arthur Burchard. 

8 ' Wheaton, p. 679; Tredelenburg, pp. 8, 16. « Ibid., pp. 681-682. 



